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The Governor is under the Constitution, not above it 

• In recent years, there has been a grave erosion of constitutional provisions, 

constitutional morality, and constitutional ethos being witnessed among various 

constitutional bodies.  

• If the manner of functioning by institutions such as the Election Commission of India 

and the Comptroller and Auditor General of India has left much to be desired, the 

conduct of the Governors of some States has made a complete mockery of the 

Constitution and its limitations. 

Constitutional provisions: 

• Article 153 provides a Governor for each State, and by virtue of Article 154, the 

executive power of the State shall be vested in the Governor (“Shall be exercised by 

him directly or through officers subordinate to him in accordance with this 

Constitution”).  

• However, Article 154(2)(a) prohibits the Governor from exercising any function 

“conferred by existing law on any other Authority”.  

• Article 163 categorically provides that “there shall be a council of ministers with the 

Chief Minister at the head to aid and advise the Governor... except in so far as he is by 

or under this Constitution required to exercise his function or any of them in his 

discretion”. 

Acting in harmony 

• The Supreme Court, in Shamsher Singh vs State of Punjab and Anr., decided on this 

issue in 1974: The Governor exercises “all his powers and functions” by making rules 

for the convenient transactions of the business of the government of the State in 

accordance with Article 166 of the Constitution. These are called Rules of Business.  

• The Court however amplified that “wherever the constitution requires satisfaction of 

the President or the Governor for the exercise of any power or function by the President 

or the Governor, as the case may be, as for example in Articles 123, 213, 311(2) proviso 

(c), 317, 352(1), 356 and 360.  

• The satisfaction required by the Constitution .... is the satisfaction of the President or of 

the Governor in the Constitutional sense under the Cabinet system of the Government”.  

• The Court went on to hold that “the discretion conferred on the Governor means that as 

the Constitutional or the formal head of the State, the power is vested in him” and that 

it is only in the exercise of the power under Article 356 that the Governor will be 

justified in exercising his discretion even against the aid and advice of his council of 
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ministers as per his discretionary power but, in all other matters where the Governor 

acts in his discretion, he will act in harmony with his Council of Ministers.  

• The Constitution does not aim at providing a parallel administration....” The basic 

philosophy is that in a democracy, the elected Ministers must accept responsibility for 

every executive act and that the Council of Ministers alone represents a responsible 

form of government in the States. 

Debates in the past 

• The Constituent Assembly debates are a clear pointer. In 1949, Prof. K.T. Shah debating 

Article 130 (now Article 154) said: “… the Constitution should make it imperative upon 

the Governor to use its power in accordance with the Constitution and the Law, that is 

to say, on the advice of his Ministers as provided for in the subsequent clauses and in 

other parts of the Constitution.”  

• It was hotly debated whether the Governor should be appointed by the President of 

India or should be elected. Fearing that this would create a parallel State leadership, the 

Assembly instead adopted appointment by the President.  

• B.G. Kher said: “... a Governor can do a great deal of good if he is a good Governor 

and he can do a great deal of mischief, if he is a bad Governor, in spite of the very little 

power given to him under the Constitution.....”  

• K.M. Munshi said, “... All things considered, it would be better to have a Governor 

nominated by the Centre, who is free from the passions and jealousies of local party 

politics.” 

The reality today 

• These debates give us a sufficient indication of the role, the powers, and the duties of 

the Governor. Certainly, the Governor has no powers to interfere with the 

administration in day-to-day affairs including refusing assent to Bills passed by the 

Assembly.  

• But what is happening today, especially in Opposition-ruled States is a shocking 

disregard by Governors for the Constitution. Surprisingly, the Governors in BJP-ruled 

States are singularly silent on any issues demanding the discharge of their duties.  

• While it is perhaps understandable why the Central Bureau of Investigation, the 

Enforcement Directorate and other investigative agencies are functioning the way they 

do, it is difficult to understand at all how some Governors are functioning as they are 

now. 

• One can only hope and trust that the situation will be remedied by the judiciary at the 

earliest. It is only then that the rot can be stemmed. 


