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The weight of the GST Council ruling 

In Union of India Anr. vs Mohit Minerals Pvt. Ltd., the Supreme Court of India while 

deciding on a petition relating to the levy of Integrated Goods and Services Tax (IGST) on 

ocean freight paid by the foreign seller to a foreign shipping company, ruled, “The 

recommendations of the GST Council are not binding on either the Union or the States...”. 

Some States have rejoiced over the ruling and said that this has restored the autonomy of 

States to legislate on GST. 

As a ‘super body’ 

1. On the contrary, the Union government (represented by the Additional Solicitor 

General) submitted to the Supreme Court in this case that the recommendations of the 

GST Council are binding on the executive and the legislature while they frame laws 

relating to the GST by the power under Article 246A.  

2. Thus, the Government of India was of the opinion that the GST Council could function 

as a super Parliament/Assembly by sending binding recommendations on laws, rules 

and regulations with reference to the GST to the Union and State governments. 

3. The constitutional validity of the Council’s recommendation should be upheld; 

generally, the recommendations of the GST Council could be overridden only in 

exceptional cases, as argued by the Additional Solicitor General. 

There is a clear line 

However, the Supreme Court gives an elaborate history of the constitutional amendment 

to bring GST as a tax that could be simultaneously legislated by the Union and State 

governments. It is a treatise on the democratic and federal imports of the GST legislations. 

Problems are inherent in GST council architecture: 

Imbalance in voting powers: 

• The fact that the Union government holds one-third of weight for its votes and all States 

have two-thirds of the weight for their votes, gives automatic veto power to the Union 

government because a resolution can be passed with at least three-fourths of the 

weighted votes. This imbalance in the voting rights between the Union and State 

governments makes democratic decision-making difficult.  

• Further, though all the States are not equal in terms of tax capacity, everyone has equal 

weight for their votes. This creates another political problem as the smaller States with 

lesser economic stakes can be easily influenced by interest groups. 
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Debates are more political 

• Of course in this context, the debates in the GST Council will be on political lines rather 

than on the economics of taxation; the GST Council has borne witness to several such 

instances.  

Power of recommendation of GST council: 

• Given these arguments, the Supreme Court of India adjudicated that the GST Council’s 

recommendations are non-qualified and the simultaneous legislating powers of the 

Union and State governments give only persuasive value to the Council’s 

recommendations.  

• The power of the recommendations rests on the practice of cooperative federalism and 

collaborative decision-making in the Council. 

Way Forward: 

• If the contestations are healthy in a federation (and even in such circumstances), it 

requires extraordinary political acumen and statesmanship from all leaders to strike a 

balance between the autonomy of legislatures and compromise for obtaining a 

harmonised commodity tax system.  

• The GST Council is not the forum for the direct representatives of the people to legislate 

on any matter. Given the lopsided power structure favouring the Union government in 

the GST Council, it is against the spirit of democracy and federalism that the finances 

of governments can be left to such bodies.  

• Finally, it is pertinent to understand that in a democracy, the power to legislate is given 

to Parliament/Assembly by its people who have curtailed their private autonomy to 

accept collective decisions.  

 

Chancellor conundrum 

• The West Bengal government has decided to make the Chief Minister the Chancellor 

of State-run universities, instead of the Governor 

• Friction has arisen elsewhere too. Tamil Nadu recently passed Bills to empower the 

State government, instead of the Chancellor, to appoint VCs. 

• These developments underscore that the conferment of statutory roles to Governors 

may be a source of friction between elected regimes and Governors who are seen as 

agents of the Centre. 
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Original intent: observation of Sarkaria Commission and Punchhi Commission 

1. The original intent of making Governors hold the office of Chancellor and vest some 

statutory powers on them was to insulate universities from political influence.  

2. Even in the 1980s, as noted by the Justice R.S. Sarkaria Commission, the use of 

discretion by some Governors in some university appointments had come in for 

criticism.  

3. It acknowledged the distinction between the Governor’s constitutional role and the 

statutory role performed as a Chancellor and also underlined that the Chancellor is not 

obliged to seek the government’s advice.  

4. However, it did say there was an obvious advantage in the Governor consulting the 

Chief Minister or the Minister concerned.  

5. The Justice M.M. Punchhi Commission said that the Governor should not be “burdened 

with positions and powers... which may expose the office to controversies or public 

criticism”, it advised against conferring statutory powers on the Governor.  

The time may have come for all States to reconsider having the Governor as the Chancellor. 

However, they should also find alternative means of protecting university autonomy so 

that ruling parties do not exercise undue influence on the functioning of universities. 

 

Crime and copyright infringement 

• The Supreme Court of India has passed a far-reaching judgment resolving the question 

of whether copyright infringement, which is punishable with imprisonment for a term 

which may extend up to three years under the Copyright Act of 1957, is a cognisable 

offence under the Code of Criminal Procedure (CrPC), 1973.  

• While the Knit Pro International v. The State of NCT judgment is sparse in its 

reasoning, its conclusion is clear: copyright infringement is a cognisable offence under 

the CrPC. 

copyright infringement as cognisable offence: 

• In simple English, this means that the police can begin investigations into allegations 

of copyright infringement on receiving a complaint.  

• If the court had held copyright infringement to be a non-cognisable offence, the police 

could have started investigations only after a judicial magistrate had taken cognisance 

of the offence and directed the police to initiate an investigation. 
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Tricky questions of law 

There are several reasons to be sceptical about allowing the police to begin criminal 

investigations into copyright infringement.  

1. To begin with, unlike trademark law, it is not mandatory under the Copyright Act to 

register copyrights as a necessary precondition in order to enforce the same. Rather, a 

copyright is created the moment a piece of art or music or literature is fixed on a 

medium, provided it is original.  

2. Now, whether or not the said piece of art or music or literature is in fact ‘original’ is 

another complicated question of law, especially since a 2008 Supreme Court judgment.  

3. Any investigation by the (not so adequately trained in copyright) police into copyright 

infringement will have to take into account all of the above issues, many of which have 

vexed the most experienced of lawyers, judges and academics.  

4. The deeper question that requires a re-look is the criminalisation of copyright 

infringement in India.  

5. India’s international law obligations under the Trade-Related Aspects of Intellectual 

Property Rights (TRIPS) do not require India to criminalise all kinds of copyright 

infringement.  

Unless the law is amended to not only differentiate between the different acts of copyright 

infringement but also require prior judicial cognisance as a precondition of a criminal 

investigation by the police, the Supreme Court’s recent decision will pave the way for the 

police to impinge on civil liberties, impede the ease of business and have chilling effects 

on free speech. 

 


